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L INTRODUCTION AND SUMMARY 

1 Q. PLEASE STATE YOUR NAME, OCCUPATION AND ADDRESS. 

2 A. 

3 

4 Q. DR. SWAN, PLEASE SUMMARIZE YOUR PROFESSIONAL 

5 QUALIFICATIONS. 

My name is Dale E. Swan. I am a senior economist and principal with Exeter Associates, 

Inc. Our offices are located at 12510 Prosperity Drive, Silver Spring. Maryland 20904. 

6 A. 

7 

8 

I hold a B.S. degree in Business Administration from Ithaca College. I attended a master's 

program in economics at Tufts University, and I hold a Ph.D. in economics from the 

University of North Carolina at Chapel Hill. Prior to my consultingwork, I served as 
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Assistant and Associate Professor on the economics faculties of several colleges and 

universities. I also served as staff economist with the Federal Energy Administration and 

with the Arabian American Oil Company. For the last 25years. I have consulted on 

matters primarily related to the electric utility industry. the last Zlyears with Exeter. 

Much of my work over the last two decades has concentrated in the areas of long-term 

electric power supply planningand contract negotiations for large power users, and on 

electric utility cost allocation and rate design. For much of this period, I have directed 

Exeter’s utility support services projects with the United States Department of Energy 

(DOE). As part of this work, I have been responsible for technical supervision of 

Exeter’s participation in DOE interventions in numerous rate cases, for the financial and 

locational assessment of transmission and generation projects, and for the negotiation of 

technical aspects of power supply and facilities contracts. In the last several years, my 

activities have also focused on the process of electric industry restructuring 

A complete copy of my resume is provided as an attachment to my testimony. 

HAVE YOU TESTIFIED IN OTHER REGULATORY PROCEEDINGS? 

Yes. I have testified on a variety of topics relating to electric utilities in 50 proceedings 

before federal and state regulatory commissions. A complete hst of the cases in which I 

have testified is provided as part of my resume. 

DR. SWAN, WHAT IS THE PURPOSE OF YOUR TESTIMONY IN THIS 

PROCEEDING? 

I have been asked by the US.  Department of Energy (DOE) to address the 

reasonableness of Commonwealth Edison Company’s (the Company or ComEd) petition 

to the Illinois Commerce Commission (ICC or the Commission) for a declaration that 6L 

service to customers with loads of 3 megawatts (MW) or h&er is competitive, and to 
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assess the impact of the Company’s petition on DOE installations as well as on other 

affected Federal Executive Agncy (FEA) facilities. 

WHAT DOE AND OTHER FEDERAL FACILITIES ARE AFFECTED BY THE 

COMPANY’S PETITION? 

Two Iarg DOE laboratories will be affected - the Argonne National Laboratow 

(Argonne) and the Fermi National Accelerator Center (Fermi). In addition, the 

Company’s proposal will also directly affect the U.S. Navy’s Great Lakes Naval Training 

Center (Great Lakes), two General Services Admmistration office building in Chcago, 

certain Veterans Adrmnistration hospitals and Federal Aviation Administration facilities at 

O’Hare and Midway airports. Combined, these facilities use over 900.000 meswatt 

hours (mwh) of enera annually. 

PLEASE SUMMARIZE THE TESTIMONY YOU W E L  PROVIDE. 

In Section 11, I summarize my understanding of the nature of this case and the issues that 

must be addressed to facilitate the Commission’s decision. In Section 111, I address the 

question whether there currently exists a comparably priced service in the market that is 

reasonably equivalent to Rate 6L bundled service currently provided by ComEd. I 

conclude that there is no reasonably equivalent service currently available at a comparable 

price, and question whether any such reasonably equivalent product wdl be forthcoming 

at a comparable price as long as the CTC determination continues under the existing 

algorithm. In Section IV, I testify that the Company’s characterization of the 

competitive market as robust is misleading and I identify a number of factors that can lead 

one to the opposite conclusion. In Section V, I provide for the Commission a history of 

the Federal Government’s unsuccessful attempts to procure electric power supplies from 

alternative sellers since October of 1999, leading federal agencies to question whether 
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there is adequate competition in the ComEd region to warrant the competitive declaration 

requested by the Company. In Section VI, I examine the factors that will affect the 

extent o f  competition for large 6L loads in the future and conclude that these factors 

militate toward areduction, not an increase, in the amount of competition for these loads. 

In Section VI, I point out aparticulxly inequitable aspect of the Company’s proposal 

regarding affected customers that have contracts that eaend beyond June 1,2003, and 

sugest a way to treat these customers fairly if the Commission decides to act favorably 

on the Company’s petition. Finally, in Section VIII, I provide my conclusions and 

recommendation. 

PLEASE SUMMARIZE YOUR CONCLUSIONS AND RECOMMENDATION. 

AAer reviewing the Company’s filing considering the experience of the Federal 

Govemment and other large customers in trying to obtain competitively priced power and 

energy kom alternate suppliers; accounting for the fmancial and other factors &eIy to 

adversely affect the number of competitive suppliers in the ComEd temtory; and 

considering the importance of the affected customers in the regional economy; I conclude 

that there can be no worse time for the Commission to declare that Rate 6L service for 

customers with loads of 3 M W  or more is competitive. I believe there is no potential 

advantage to the customers of ComEd and the State of Illinois for the Commission to 

accept the Company’s petition at this time, while I believe there are potential serious 

adverse consequences that could result fiom that action. Specifically, I anticipate that the 

primary response will be a wholesale return to Rate 6L bundled service through 2006 by 

those customers who will have that ability. For those customers unable to do that, there 

could be significant increases in power costs and consequent adverse economic impacts on 
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those companies. Based on these concerns, I urge the Commission to reject the 

Company’s petition. 

JI. THEISSUES N T H l S  CASE 

WHAT IS YOUR UNDERSTANDING OF THE ISSUES IN THIS CASE? 

It is my understandingthat, in Section 16-103 of the Electric Service Customer Choice 

and Rate Relief Law of 1997 (the Act), the Illinois Legislature requires the utility to 

continue to offer to retad customers each tariffed service that it offered on the effective 

date of the Act “...until the service is ... declared competitive pursuant to Section 16- 

113 ...” Section 16-1 13 provides that ”...the Commission shall declare a service to be a 

competitive service for some identifiable customer segment or group of customers ... if the 

service or a reasonably equivalent substitute service is reasonably available to the 

customer segment or group ... at a comparable price from one or more providers other than 

the electric utility or an affiliate of the electric utdity, and the electric utility has lost or 

there is a reasonable likelihood that the electric utility will lose business for the service to 

the other provider or providers ...” 

My understanding of the Company’s petition is that it requests the Commission to 

declare as competitive some or all of the bundled 6L service currently provided to 

customers with loads of 3 M W  or more. As part of its petition, ComEd proposes that it 

would cease to offer some or all of the 6L service to this group of customers effective 

June 1,2003, except that it would grandfather 6L service for three years, until June 1, 

2006, for any such customer who is taking 6L service on June 1,2003, and continues to 

take that service. The 6L rate would not be available to any new customer after June 1, 

2003 with a load of 3 MW or more, and any customer who would leave 6L service after 
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June 1,2003, would not be allowed to return. Instead, customers would have available to 

them the tariffed Rate HEP (Hourly Energy Pricind if they preferred not to take Rate 

RCDS (Retail Customer Delivery Service), and either contract with aRetail Electric 

Supplier (RES) for power and energy or take Purchase Power Option (PPO) service from 

ComEd if it is avdable. 

WHAT IS YOUR UNDERSTANDING OF THE ALTERNATIVE RESPONSES 

AVAILABLE TO THE COMMISSION‘? 

It is my understanding that the Commission has three alternative responses. First, it can 

deny the Company’s petition, in which case the Company can refile its petition after 6 

months. Second, the Commission can issue an order acceptingthe Company’s petition, 

which will deem “competitive” 6L service to customers with loads of 3 MW or greater. 

What is unclear to me is whether that incorporates all of 6L service or just the provision 

of power and energy under Rate 6L. In any event, the Commission’s order will 

presumably triger the withdrawal of certain Provider of Last Resort (POLR) services to 

customers with loads of 3 MW or higher. Finally, it is my understanding that the 

Commission can choose not to act affmtively,  in which case the provision of all or 

some portion of the services provided under Rate 6L to these large customers will be 

deemed competitive 120 days following the date ofthe Company’s petition. If this last 

approach is taken, it is my understanding that the Commission can later reconsider the 

appropriateness of the competitive status of this service on its own motion. 

WHAT IS YOUR UNDERSTANDING OF THE CRITERIA THAT THE 

COMMISSION MUST CONSIDER IN DETERMINING WHETHER OR NOT 

TO DEEM COMPETITIVE 6L SERVICE TO LARGE CUSTOMERS? 
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The ,4ct states that there must be “reasonably available” a ”reasonably equivalent 

substitute service” at a “comparable price”. From an economist’s perspective, this 

requires that the service or services in question that the Company wishes to be deemed 

“competitive” be well defmed. Then, it must be shown that this service or these services 

currently provided by the Company under tariff Rate 6L, or some reasonably equivalent 

substitutes for these services, are currently available from other suppliers in the 

competitive market at comparable prices. While “comparable price” does not necessarily 

mean an equal price, the price at which such a service or reasonably equivalent service can 

be provided cannot be so much hiher as to make the purchase of such a service from an 

alternative supplier uneconomic for the buyer 

IU. THE LACK OF A CLOS E SUBS TITCTE AT A COMPARABLE PRICE 

WHAT EVIDENCE DOES THE COMPANY PROVIDE TO DEMONSTRATE 

THAT THERE CURRENTLY EXIST COMPETITORS WHO CAN PROVIDE 

THE SAME OR A REASONABLY EQUIVALENT SUBSTITUTE SERVICE AS 

RATE 6L? 

The Company essentially offers evidence of switching to RES supplied power and energy 

as primafacie evidence that there are reasonably equivalent services available from non- 

afffiated suppliers at comparable prices. This argument is made by Messrs. Crumrine 

and Kelter: 

The very fact that significant numbers of customers in the 3 M W or 
geater segment have chosen to take RES-supplied electric power and 
energy c o n f m  the competitiveness of the alternative offering already 
available to these customers. That fact also confirms that the combination 
of unbundled delivery services and RES-supplied power and energy is 
reasonably equivalent to bundled service under Rate 6L. (Page 5, lines 77- 
82) 
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DOES THE FACT THAT A NUMBER OF 3iMWAND HIGHER 6L 

CUSTOMERS HAVE SWITCHED TO A RES AT OKE TIME OR ANOTHER 

DEN ONSTRATE THAT THERE IS AVAILABLE A REASOXABLY 

EQUIVALENT SUBSTITUTE FOR 6L SERVICE AT A COMPARABLE PRICE? 

No. Messrs. Crumrine and Kelter make the a s s q  tion that the 6L service in question is 

simply the provision of power and energy. That is not correct. While legitimate 

questions may be raised about the competitiveness of the market for power and energy in 

the ComEd service area, which I shall address shortly, a demonstration of large numbers 

of suppliers of power and energy i s  not dispositive of the issue. That i s  because the 

provision of bundled 6L tariffed service to these customers is a combination of many 

services. Most important is the fact that bundled 6L tariffed service provides along- 

term, f i e d  price hedging instrument for the group of customers in question. This very 

point is made by the Company’s own witnesses. Ms. Juracek refers to Rate 6L as a 

‘‘fixed price call option.” (Page 1 I ,  line 200.) Messrs. Crumrine and Kelter refer to f w d  

price, bundled service offerings like Rate 6L as “a sort of institutionalized insurance 

policy”. (Page 19, lines 365-367.) Dr. McDermott refers to 6L as capable ofbeingused 

as “fuced price options” (Page 4, line 83), and Dr. Landon spends considerable time in his 

testimony explaining that 6L service provides a costless call option(Page 18, lines 

383,384), and that Rate 6L “shields large customers ... from price risks in the market 

place.” (Page 24, l i e s  512-513). It is clear that the provision ofbundled, tariffed 6L 

service to these large customers offers considerably more than power and energy. 

DO YOU AGREE WITH THE COMPANY’S CHARACTERIZATION THAT 

THE 6L CALL OPTION IS “FREE?” 
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The 6L rate is based on cost of service, includingthe cost of maintaining the capacity to 

serve loads. Thus, I do not understand the Company’s characterization. 

ARE THERE CLOSE SGBSTITUTES FOR RATE 6L AS A LONG-TERM, 

FIXED-PRICE HEDGING INSTRUMENT? 

I do not believe so. I h o w  for a fact that the Federal Government has been unable to 

purchase such a commodity from alternate suppliers in several attempts since October 

1999. My conversations with those who represent other customers in the 3 MW and 

higher group indicate that those customers have had similar experiences. 

WHY ARE RESs UNWILLING OR UNABLE TO PROVIDE THIS TYPE OF 

HEDGING PRODUCT? 

I believe the reason lies primarily with the way in which the Customer Transition Charges 

(CTC) are determined. One can purchase a product from a RES that fxes a price for 

power and energy over a multiple year period. However, customers seem unable to get a 

bid from a RES that guarantees a total, net f d  price for the customer over a multiple 

year period. That is because a RES can hedge against the market price, but is unable or 

unwilling to hedge against variations in the CTC, which are a direct result of ComEd’s 

determination of its Market Value Energy Charges (MVECs). These variations can be 

very large, as is evidenced by the extremely large increase in CTC that became effective in 

May of 2002. Had a RES contracted at a fm, fmed, net price (including CTC), its cost 

of supplying a customer during this current period A would be extremely high. While it 

may be possible to entice a RES to offer such a product with a very high price, the 

provision of such a product would violate the “comparable price” criterion that is set 

forthinSection 16-113 oftheAct. 

DOES THE COMPANY APPEAR TO RECOGNIZE THIS PROBLEM? 
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It certainly recopizes that the existence of Rate 6L has prevented the development of 

this type ofproduct by RESs. Ms. Juracek states at page 11, lines 207-209, that, ”Rate 

6L is an overly protective offering that in effect discourages customers and suppliers from 

proactively hedging supplies througfi themarket.” Dr. McDermott states that, “Such 

regulatory policies [the continued provision of tariff services that can be used as  fxed 

price options] make it difficult for firms to provide these services on a competitive basis.” 

(Page 4, lines 84-85) Dr. Landon states at page 18, lines 387-388, that, “It [6L service] 

also discourages other suppliers that would otherwise provide or utilize alternative means 

of hedging” And, at page 19, lines 396 -398, he goes on to say that, “The current Rate 

6L option retards the development of these alternatives and thereby makes it difficult to 

make a direct and straightforward comparison between utility services and those that will 

be supplied by RESs.” 

DOES THE COMPANY SUGGEST THAT THESE PRODUCTS WILL DEVELOP 

WITH THE ELIMINATION OF RATE 6L AS A POLR SERVICE? 

Yes. These same witnesses state that the market will provide substitute hedging 

instruments as soon as 6L is withdrawn. In fact, Dr. Landon seems to believe that these 

products are already beingoffered by RESs. (Seepage 16, lines 336 -339.) 

DO YOU AGREE? 

No. What these witnesses seem to have in mind is a multi-year, firm, fixed price product 

for power and energy that will be provided by the RES. I agree that a multi-year, fixed- 

price power and energy product is already being offered by some suppliers. What is not 

being offered is the full hedge that is provided to a customer by Rate 6L. That is, Rate 6L 

offers the customer a fm, f m d  price for the total bundled service throughout the 

transition period. A firm fuced price offer by aRES for power and energy still leaves 
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unhedged the CTC and delivery services charges. Some customers entered into such 

limited hedging agreements with RESs over a year ago and now are experiencingvery high 

supply costs because the Company’s CTC have increased so dramatically. I submit that 

no RES will offer a fully hedged product as long as the Company continues to calculate 

the CTC as they are currently calculated. Without certainty in the CTC, it is unlikely 

that the market will provide the hlly hedged product that Rate 6L now provides to 

customers with loads of 3 M W or higher. 

DO THESE LARGE CUSTOMERS NEED THIS KIND OF HEDGE? 

I know for certain that the U.S. Government has a strong aversion to risk and generally 

will seek firm, fmed price arrangements. There may be some large private sector 

customers that are w i h g  to take on the type of risk that the market exposes one to, but 

my experience suggests that these are the exceptions rather than the rule. M y  experience 

suggests that private industry is in the business of making steel, or aluminum or glass or 

some other product or service, and would gnerally prefer to gain certainty in the future 

prices that it will need to pay for critical inputs to its production process, so that it can 

concentrate on the business that it is in. 

240 

241 Q. DOES THE COMPANY ARGUE THAT THERE CURRENTLY EXISTS 

242 SIGNIFICANT COMPETITION IN THE PROVISION OF POWER AND 

243 ENERGY? 

lV. THEROBUSTNESS OF C-T COMPETITION 

244 A. 

245 

246 

The Company seems to make two ar-grnents. The frst is that there does exist significant 

competition for power and energy and that fact demonstrates that Rate 6L is not required. 

On the other hand, the Company also seems to argue that the existence of 6L prevents the 
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development of competition, and so the Commission should declare 6L competitive, 

which wdl foster the development of the market. In short, the Company seems to want it 

both ways. Either there already exists significant competition despite the existence of 6L, 

or there is very little competition because of the existence of 6L. In the frst instance, the 

Commission should consider whether there are advantages bestowed on customers and 

the State of I h o i s  by the availability of 6L as a POLR service. since the existence of the 

rate has not hampered the delivery ofpower and energ; by RESs, accordingto the 

Company’s own case. In the second instance, if there is little competition because of the 

availability of 6L, then it would appear that the Company’s case for the availability of 

many suppliers with a reasonably equivalent service is weakened. 

DO YOU BELIEVE THAT THERE IS A ROBUST MARKET FOR THE 

PROVISION OF POWER AND ENERGY TO LARGE 6L CUSTOMERS? 

I believe one has to be very careful about using the avdable switchingdata as a basis for 

demonstratingthe existence of robust competition. The Company points to the fact that 

117, or 31 percent, of the 373 6L customers with loads of 3 MW or higher are currently 

taking service from an unaffiliated RES as confirmation of “...the competitiveness of the 

alternative offerings already available to these customers.” (Crumrine and Kelter Direct 

Testimony, p a s  5, lines 77 - SO.) However, there are a number of circumstances that 

operate to qualify the importance of that number. First. I suspect there are anumber of 

customers who are locked into contracts with alternate suppliers that have resulted in 

rates higher than the Company’s PPO and, in some instances, higher than they would be 

paying under 6L. If that is true, then a large number of those customers would likely 

prefer to get off of RES service if they could. Second, Exelon’s Market Development 

Program appears to provide to RESs an incentive to lower the price they would otherwise 
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offer to customers. That kind of artificial fillip provides an inflated view of the extent to 

which large 6L customers are being served by independent, competitive alternative 

supp hers. 

A third factor has to do with the effect that the availability of Rate 6L and the PPO 

has on the offers provided by RESs. That is, the prices that are offered by RESs must be 

able to compete with the effective prices available under Rate 6L and the PPO. The fact 

that RESs have offered service in the past with prices that low is. in part, due to the fact 

that they had aprice to beat. The question that the Commission has to answer is whether 

there will be a sufficient number of independent competitors to impose that same 

discipline on each other. That is, wdl there be sufficient competition to result in similar 

prices to those obtained when 6L is available? I think a strong case can be made that, 

with the elimination of 6L, the prices offered by RESs will be significantly higher. 

Finally, I cannot help but wonder why the Federal Government, about which I have 

frst hand knowledge, has been so unsuccessful in obtainingbids that can compete with 

the Company’s offering ifthemarket is as robust as the Company’s petition and its 

witnesses would lead one to think. 

V. THE FEDERAL GOVERNMENT STORY - 
A SINGULAR LACK OF SUCCESS 

WHAT AGENCIES HAVE UNDERTAKEN COMPETITIVE ELECTRIC POWER 

PROCUREMENT IN THE CornEd SERVICE AREA ON BEHALF OF THE 

FEDERAL GOVERNMENT? 

Two agencies have undertaken procurement actions on behalfof th Federal Government 

in the CornEd service area: the Defense Energy Supply Center (DESC) and the General 

Services Administration (GSA). DESC has directed four competitive solicitations in the 
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ComEd service area since October 1999. GSA has undertaken two competitive 

solicitations in the ComEd service temtory during the same period. 

WHAT HAS RESULTED FROM THESE SIX COMPETITIVE SOLICITATIONS? 

Neither DESC nor GSA has been able to make an award to any bidder as a result of these 

six competitive solicitations. DESC’s unsuccessful experience is attested to in the 

Declaration of Mr. Larry Fratis, a Contracting Officer with DESC, which Declaration is 

provided as DOE Exhibit 2 attached to my testimony. 

WHAT IS YOUR DIRECT KNOWLEDGE OF DESC’S PROCUREMENT 

FXPWENCE IN THE ComEd SERVICE AREA? 

My fm, Exeter Associates, has assisted DESC in each of these four competitive 

solicitations. In addition, I have participated in each of those procurement processes as a 

consultant to DOE, whose two laboratories, Fermi and Argnne. represented two of the 

largest loads offered as part of the four DESC Requests for Proposals (RFPs). 

HAS DESC HAD MUCH SUCCESS IN OTHER JURISDICTIONS IN 

COMPETITIVELY PROCURING POWER AND ENERGY FOR FEDERAL 

GOVEXNMENT INSTALLATIONS? 

Yes. DESC has conducted competitive procurements in several other states which have 

led to awards for the provision of power and energy. For example, awards have been 

made for federal facilities in California, Pennsylvania, New Jersey, Maryland, Maine, 

Texas, and the District of Columbia 

TO YOUR KNOWLEDGE, WAS POLR SERVICE OFFERED TO THE FEDERAL 

GOVERNMENT CUSTOMERS IN THOSE STATES? 

To my knowledge, some form of POLR or Standard Offer service is available in each of 

the jurisdictions ‘in which those DESC awards were made. 
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PLEASE DESCRIBE THE FOUR SOLICITATIONS CONDUCTED BY DESC 

AND THE RESULTS OF THOSE FOUR COMPETITIVE PROCUREMEKT 

ACTIONS. 

The first RFP was issued in June 1999 for delivery effective October 1999. It requested 

bids for delivery to Fermi, Argonne, and the Great Lakes Naval Training Center in the 

ComEd service area, in addition to loads in other service areas. The bidders could choose 

to bid on any one or all of the specified loads. A one-year, fuced price, indefmite quantity 

was solicited. The RFP was sent to each ICC certified ARES and was advertised in trade 

journals. DESC received one bid for the DOE laboratories and the Great Lakes Naval 

Training Center. While that bid was below the cost of 6L service it was found to be more 

expensive than ComEd's PPOiNFF option. No bid was awarded. 

The second RFP was issued in 2000. It, too, requested requirements, fm fuced price, 

indefinite quantity service for the DOE laboratories, Great Lakes and three V.A. 

hospitals. Bids were received from three marketers, only two of which had been certified 

by the ICC. No awards were made because no offeror was able to provide overall savings 

compared to either ComEd's PPO or its Rate 6L. 

The third RFP was issued in 2001, and it covered the two DOE laboratories, Great 

Lakes and one of the Veterans Administration hospitals. No offers were received, and 

each of these facilities continued to take service from the local utility, including ComEd. 

The two DOE laboratories took service under Rater 6L. The Navy's Great Lakes facility 

took service from ComEd under a special discount from the 6L rate. 

The fourth attempt to solicit competitive power supply was made in 2002 for the 

two DOE laboratories, theV.A. hospital and Great Lakes. A@, firm, fwd-price, 

requirements service was solicited. Only one RES submitted a bid out of the 21 power 
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marketers that were provided with solicitation notifications. The offer was unable to beat 

either the cost of ComEd’s PPO service or the cost of its 6L service. No award was 

made. Great Lakes remains on its special contract with ComEd for a discount off of Rate 

6L, and the two DOE Labs are currently takingPPO service. 

In short, DESC has received bids from only four certified suppliers in four attempts 

since June of 1999. Only one of those bids beat 6 L service, and not one of the bids has 

been at a price lower than ComEd’s PPO service. That experience, especially when 

contrasted to the successes DESC has had in other states, does not suggest a robust 

competitive market for electric power and energy in the ComEd service territory. 

PLEASE DESCRIBE THE GSA EXPERIEKCE. 

GSA has issued two RFPs since 1999. The fist  was in 1999 for service to be@ in 

October. It was a statewide solicitation with 153,000 mwh of load available in the 

ComEd service territory. No bids were received. The second RFP was issued in March 

2001. It covered the loads of two GSA Chicago buildings, three VA hospitals, and two 

FAA facilities in the ComEd service area, all with loads exceeding 3 M W, in addition to 

some smaller loads. A total of 156,000 mwh were available for bid. Again. no bids were 

received despite extensive pre-bid notification and discussions with several alternative 

suppliers. 

After the 2001 solicitation was closed, Exelon approached GSA with a proposal, 

which GSA decided to accept. Essentially, this arrangement provides power and energ 

to six of the seven facilities with loads of 3 MW or greater in the ComEd area that were 

included in the RFP at a fm f m d  price that yielded a small percentage savings off the 

PPO cost, based on the MVEC at the time. GSA executed a contract for 44 months. 

With the dramatic increase in CTC in May of 2002, that contract now results in costs 

~ ~~~ ~ ~ 
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that exceed both the PPO and Rate 6L, despite Exelon providinga 5 mill reduction off the 

agreed up on price. 

HOW DO YOU SUMMARIZE THEUS. GOVERNMENT’S EXPERIENCE IN 

PROCURING COMPETITIVE POWER IN THE ComEd SERVICE AREA SINCE 

RETAIL ACCESS BEGAN IN OCTOBER OF 1999? 

The Government has been singularly unsuccessful in sixattempts to procure competitive 

power through the biddingprocess. In total, four qualified bids have been received in 

response to six RFPs, and none of those bids yielded benefits to the Government 

compared to its options with ComEd. Thus, these six solicitations resulted in no awards. 

The only success in replacing ComEd was as a result of an unsolicited proposal by 

ComEd’s affiiate, Exelon, and that deal has resulted in several federal fachties currently 

experiencing costs that exceed the cost of power and energy under either ComEd’s PPO 

rider or Rate 6L. 

WHAT DO YOU CONCLUDE REGARDING THIS UNSUCCESSFUL FEDERAL 

GOVERNMENT EXPERIENCE? 

The Federal Government’s experience is not consistent with the Company’s suggestion 

that there is a robust market for power and enera for large 6L customers in the ComEd 

service temtory. 

VI. THEFUTURECOMPETlTIWNESS O F T H E C o m E d m  

WHAT POSITION DOES THE COMPANY TAKE REGARDING THE EXTENT 

OF FUTURE COMPETITION FOR THE LOADS OF LARGE 6L CUSTOMERS 

IN THE ComEd SERVICE TERRITORY? 
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The Company alleges that the amount of competition for larg 6L customer loads will 

grow as a result of eliminating the availability of tariffed 6L service. It appears that the 

Company believes this increased competition will take the form of new products being 

made available ( fuced price hedgmg instruments, in particular) and an increased number of 

sellers of power and energy entering the market. I have already addressed my concern 

over the inability of alternative suppliers to offer fully hedgd multi-year f m d  price deals 

as long as the CTC continues to be determined in the same manner as at present. The 

Company’s expectation of new entrants into the power and energy market is expressed 

by several of its witnesses. The most explicit is Dr. Landon. At page 25,  lines 519 - 521 

he explains that the existence of Rate 6L “...reduces the incentives for market entry and 

removes potentially competitive resources from the market. These effects retard market 

development.” At page 26, lines 542 - 544 he argues that by eliminating 6L service for 

large customers, “...the Commission can assure present and prospective RESs, marketers, 

traders and generators that there will be a growing competitive market for their products 

and services.” Ms. Juracek goes so far as to suggst that providing this fillip to 

competition in the CornEd territory can “jump-start” competition in the southern part of 

thestate. (Seepage 13,lines248-251.) 

DO YOU AGREE WITH THE COMPANY’S ARGUMENT THAT THERE IS 

LIKELY TO DEVELOP INCREASED COMPETITION IN THE FUTURE, 

ESPECIALLY IF RATE 6L POLR SERVICE IS ELIMINATED? 

No. It is certainly true that elimination of Rate 6L POLR service wdl probably force 

more customers to purchase power from a RES, although I suspect that effect will not be 

realized until after June 1,2006. Between June 1,2003 and June 1,2006, I actually 

anticipate a wholesale return to Rate 6L by all customers who have the ability to do so 
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under the Company’s proposal. But. even after fmal elimination of 6L POLR service, 

0 

when large 6L customers may be forced to contract with RESs because of limited choices 

with ComEd, that does not necessarily mean that there will be the supply response that 

is suggested by ComEd. There will be increased purchases from RES, but the critical 

question is whether the number of suppliers competing for these loads will increase, or 

even remain at the current level. 

YOU MENTIONED EARLIER THAT THERE ARE FACTORS OPERATIKG 

THAT MAY REDUCE RATHER THAN INCREASE THE NUMBER OF 

SUPPLIERS COMPETING FOR THESE LOADS. PLEASE EXPLAN WHAT 

THESE FACTORS ARE. 

There are two developments that I fmd particularly troublesome. The first is the recent 

decision (No. 5-01-0416) of the FiRh District Appellate Court of Illinois (Docket No. 

00-199) that reverses a decision of the ICC regarding the reciprocity requirements set 

forth in Section 16-1 15(d)(5) of the Electric Senrice Customer Choice and Rate Relief Law 

of 1997. My layman’s reading of this decision is that the reciprocity standards for ICC 

certification as a RES are significantly tightened. If my reading is correct, this would 

increase the uncertainty regarding the number of current suppliers that the Commission 

will be able to certificate in the future. 

The second development is the overall financial deterioration among power marketers 

and brokers generally, including some of the suppliers that are currently certificated by 

the Commission. There is considerable uncertainty regardingwhich of today’s power 

marketers will still be in the business tomorrow. A number of f m  have already 

eliminated their marketing activities, and others may be contemplating sirmlar actions. 

Too many of these f m  have serious fmancial difficulties. These developments will 
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affect the number of suppliers in the ComEd service territory in two ways. First, buyers 

generally have minimum credit worthiness requirements in order to enter into contracts 

with suppliers. The existingand growingfmancial problems that plague many power 

marketers may significantly reduce the number of suppliers with which customers can do 

business, assuming the supp tiers are able to get certification by the Commission. Second, 

the shrinking number of power marketers nationwide can only have the effect of reducing 

the number of available suppliers that can enter the CornEd market over the next few 

years in response to the demand side fillip that the Company is so eager to provide. 

WHAT IS THE IMPLICATION OF THESE OBSERVATIONS? 

The net effect of these factors could well be a growing demand for RES-supplied power 

and energy with a shrinlangnumber of such suppliers serving these customers. This set 

of circumstances can hardly qualify as robust competition. In the face of apotential 

reduction in the number of competitive suppliers, it seems to me that the prudent course 

of action for the Commission is to deny at this time the Company’s request to declare as 

competitive 6L service for customers with loads of 3 MW or greater. 

W. EOUTYFORCUSTOMERS WITHEXISTING CONTRACTS 

IN YOUR INTRODUCTION YOU MENTIONED THAT THE COMPANY’S 

PROPOSAL IS PARTICULARLY INEQUITABLE FOR CUSTOMERS WITH 

EXISTING CONTRACTS THAT EXTEND BEYOND JUNE 1,2003. WOULD 

YOU PLEASE ELABORATE ON THIS INEQUITY? 

I understand that there are anumber of customers that have current contracts that expire 

after June 1,2003. If these contracts impose costs on the customers for early termination 

(e.g., take-or-pay penalties) then they will be effectively preempted from returning to 
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Rate 6L during the grandfather period under the Company's proposal, since they will not 

be talungservice under 6L on June 1,2003. This is patently unfair to these customers 

because they entered into these contracts based on the reasonable expectation that they 

could return to 6L at a later time. The Company's proposal essentially changes the rules 

after commitments have been made. I believe this treats such customers inequitably. 

CAN THESE CUSTOMERS SIMPLY RETURN TO PPO SERVICE WHEN 

THEIR CONTRACTS EXPIRE? 

That remains to be seen. If they do not have positive CTC. then they will be foreclosed 

from taking PPO service as well. In that cmumstance, their only options will be to take 

HEP service or contract with a RES. In short, the protection afforded by both the PPO 

and Rate 6L will be denied these customers, simply because they happen to have entered 

into contracts, some with ComEd, that have terms that extend beyond June 1,2003. 

DO ANY OF THE FEDERAL FACILITIES FALL INTO THIS CATEGORY? 

Yes. The GSA contract with Exelon runs through December of 2005. At that time, the 

federal facilities served under that agreement may be able to take whatever PPO service is 

being made available if they have positive CTC. Otherwise they will be forced into the 

market either through the HEP rate or through service from a RES. 

IS THERE A WAY TO REMEDY THIS INEQUITY IF THE COMMISSION 

DECIDES TO ACCEPT THE COMPANY'S PETITION AND ORDERS RATE 6L 

SERVICE TO BE COMPETITIVE FOR LARGE CUSTOMERS? 

Yes. If the Commission decides to act favorably on the Company's petition, it seem to 

me that it could mitigdte the potential impacts on customers with existing contracts by 

permitting those customers to have a one-time opportunity to move back to 6L service 

upon the expiration date of their contracts. I believe this could be implemented fairly 
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simply by having each such customer notify the Company and the Commission that it 

has such a contract and what is the expiration date of that contract. Then. the customer 

could opt to return to Rate 6L on that date. If it chooses to take service under some 

other rate schedule, including RCDS, then the customer would forfeit any right to move 

back to Rate 6L for the remainder of the grandfathered period. Ths  would have the effect 

oftreatingcustomers with existingcontracts that expire after June 1,2003 on the same 

footing as all other 6L customers with loads of 3 M W or greater. 

Vm. CONCLUSIONS AND R E C O ~ ~ D A T I O N  

WHAT CONCLUSIONS HAVE YOUR REACHED AS A RESULT OF YOUR 

ANALYSIS OF THE CONDITIONS NECESSARY FOR A DECLARATION BY 

THE COMMISSION THAT RATE 6L FOR CUSTOMERS WITH LOADS OF 3 

MW OR GREATER IS COMPETITIVE? 

My review of the state of the market in the ComEd service area leads me to the following 

conclusions: 

1. The Company has not demonstrated that there currently exists areasonably 

equivalent substitute service for Rate 6L at a comparable price. In particular, no 

fully hedged, fm fued price product is presently offered by any of the non- 

a f f~a ted  suppliers in the market, and it is unlikely that any such product will be 

provided as long as CTC continue to be determined using the current algorithm. 

2. The switching data provided by the Company are not sufficient evidence that 

there currently is robust competition for power and enera in the ComEd service 

area. Many of the 117 customers currently taking service from an unaffiliated 

Direct Testimony of Dr. Dale E. Swan Page 22 



507 

508 

509 

510 

51 1 

512 

513 

514 

515 

516 

517 

518 

519 

520 Q.  

52 1 

522 

523 

524 A. 

525 

526 

527 

528 

DOE Exhibit 1.0 

RES are likely payingrates in excess of PPO and possibly in excess of 6L, and 

many ofthese customers probably wish they could return to PPO or 6L if they 

had the opportunity to do so. Moreover, Exelon’s Market Development Program 

may be providingthe appearance of a much more healthy competitive market than 

truly exists. 

3. There are developments takingplace that may cause areduction rather than an 

increase in the number of competitive suppliers in the ComEd territory in the 

future, which does not comport with the concept of a robust competitive market. 

4. The Federal Government has had absolutely no success in obtaining competitive 

bids from the robust market that is characterized by the Company. Not one 

contract has been awarded as a result of six competitive solicitation actions 

undertaken by DESC and GSA. This fact also does not comport with the 

Company’s characterization of avibrant, robust competitive market. 

WHAT WILL YOU RECOMMEND YOUR CLIENT DO IF THE COMMISSION 

DECLARES RATE 6L A COMPETITIVE SERVICE FOR CUSTOMERS WITH 

LOADS OF 3 M W  OR MORE OR LETS THE COMPANY’S PETITION 

BECOME EFFECTIVE BY OPERATION OF JAW? 

The DOE Fermi and Argonne Iaboratories require a high degree of certainty in their power 

costs to permit them to budgt programmatic activity. The availability of Rate 6L 

provides that kind of certainty. If the Company’s petition is granted, then I will 

recommend that DESC conduct another competitive solicitation for the two labs. 

Specifically, I will recommend that the Government ask for fm fuced pnce bids for the 
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net cost of power, including all delivery service charges and all CTC. In short, the RFP 

would require that the supplier carry the risk of changes in the CTC and delivery services 

charges. These bids, if any are received, would be compared to the cost of service under 

Rate 6L. If none of the bids provide guaranteed saving as compared to Rate 6L, then I 

will recommend that the two labs return to 6L service at least until June 1,2005, and 

possibly through May 31,2006. I am reasonably confident that no savings will be 

provided by any bidder, if anyone bids. 

DO YOU BELIEVE OTHER LARGE 6L CUSTOMERS WILL REACT IN THE 

SAM E MANNER? 

Yes. I believe the immediate result of a declaration of 6L service for customers with loads 

of 3 MW or greater as competitive will be a wholesale return to Rate 6L to take advantage 

of the grandfather period. In short, the fKst effect of the Company’s proposal is likely to 

be a reduction in the amount of RES-supplied power and energy to this group of 

customers. 

WHAT DO YOU RECOMMEND TO THE COMMISSION? 

Because of the increased uncertainty regarding the general economy and the condition of 

the power marketingindustry, I believe there could be no worse time for the Commission 

to administratively declare an important service like Rate 6L to be competitive, which has 

the effect of eliminating it as a POLR service. If the Company is correct in its evaluation 

ofthe market, then d that will be accomplished by such adeclaration is speedingup the 

movement to a completely open market where the Company does not have to reserve 

capacity to meet the potential loads under POLX services. More specifically, it will have 

the effect of freeing up capacity that will permit Exelon to sell more power into the 

competitive wholesale market. On the other hand, the potential adverse effects could be 

~ 
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sigificant. The cost ofpower for the 373 affected customers could increase significantly. 

Many of these customers are likely to have electricity intensive processes, which is why 

they are such large customers. That means that the cost of electric power is likely to be 

of significance in their costs of operations. Further, these 373 customers are likely some 

ofthe largest employers in the area. Based on the Company’s response to DOE 3-1, the 

373 affected customers probably employ close to a quarter of a million people. What the 

Commissionneeds to ask itselfbefore it accepts the Company’s request, is whether the 

limited potential gains are worth risking the potential adverse effects at a time when the 

economy is shaky and the fmancial condition of electric power marketers is even more 

tenuous. 

Given the lack of symmetry between the potential benefits and adverse impacts of 

such a declaration, I urge the Commission to reject the Company’s petition. If conditions 

change, the Company would be able to resubmit its petition within sixmonths 

DOES THIS COMPLETE YOUR TESTIMONY? 

Yes. 
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Petition for declaration of service 
currently provided under Rate 6L to 3 MW 
and greater customers as a competitive service 

Act and approval ofrelated tariff amendments 
pursuant to Section 16-113 ofthe Public Utilities ) 

DECLARATION 

OF 

LAWRENCE T. FRATIS 



DECLARATION OF LAWRENCE T. FRATIS 

1. 

Support Center (DESC) which is part of the U.S. Department of Defense. DESC has the 

responsibility of purchasing natural gas for the Department of Defense and other federal 

activities and also is charged with competitively procuring electricity for Department of 

Defense and other federal activities in those retail jurisdictions where retail open access is 

provided. DESC has issued competitive solicitations for electricity in numerous states, 

which have led to awards in California, Pennsylvania, New Jersey, Maryland, Maine, 

Texas and the District of Columbia. As a result of its solicitations, DESC has awarded 

electricity supply contracts with a value of approximately $230 million in the PJM states 

and $71 million in Texas. 

My name is Lawrence T. Fratis. I am a Contracting Officer at the Defense Energy 

2. DESC has conducted four separate solicitations for federal facilities in the service 

area of Commonwealth Edison Company (ComEd) since retail open access was initiated 

for certain large customers in October 1999. We received no offers from ICC certified 

suppliers in response to Solicitation SP0600-99-R-0092; 2 offers from ICC certified 

suppliers in response to Solicitation SPO600-00-R-0081; no offers in response to Solicitation 

SP0600-01-R-0037; and 1 offer from an ICC certified supplier in response to Solicitation 

SP0600-02-R-0038. In every case except one, the cost of obtaining electricity under these 

offers exceeded the costs of service under ComEd’s PPO and its Rate 6L. One offeror 



under Solicitation SPO600-00-R-0081 did submit a price lower than Rate 6L, however this 

offer was above the applicable PPO. Consequently, DESC has been unable to award a 

single contract to any alternate supplier to meet the loads of any federal facility in 

ComEd’s service area since retail open access began in October 1999. 

I declare under penalty of perjury under the laws of the United States of America that the 

foregoing is true and correct. 

Executed on 

Lawrence T. Fratis 
Contracting Officer 
Electricity Branch 
Installation Energy 


